STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

LEE W EYER )
)
Petitioner, )
)

VS. ) Case No. 97-0924RX
)
DEPARTMENT OF HI GHWAY )
SAFETY AND MOTOR VEHI CLES, )
)
Respondent )
)
and )
)
FLORI DA ASSCOCI ATI ON OF )
D. U 1. PROGRAMS, |NC., )
)
| nt er venor. )
)

FI NAL ORDER

A formal hearing was held in this case before Larry J.
Sartin, a duly designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings, on June 16, 1997, in
Tal | ahassee, Fl ori da.

APPEARANCES

For Petitioner: Kelly H Buzzett, Esquire
2 Hotz Avenue
Grayton Beach, Florida 32459

For Respondent: El ectra Theodori des
Assi st ant General Counsel
Depart ment of Hi ghway Safety
and Mot or Vehicl es
Nei | Kirkman Buil di ng, A432
Tal | ahassee, Florida 32399-0500



For Intervenor: Edw n A Stei nnmeyer, Esquire
Lew s, Longman, and Wl ker, P. A
125 South Gadsden Street, Suite 300
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

The issue in this case is whether Rule 15A-10.043, Florida
Adm ni strative Code, and certain forns incorporated therein,
constitutes an invalid exercise of delegated |egislative
authority to the extent that the rule interprets the term"drug"
to include al cohol .

PRELI M NARY STATEMENT

On March 3, 1997, Lee W Eyer filed a Petition Seeking
Adm ni strative Determnation of Validity of Rule. 1In the
petition, M. Eyer challenged the validity of Rule 15A-10.029,
Fl ori da Adm nistrative Code, pursuant to Section 120.56(1),
Florida Statutes. The petition was designated
Case Nunber 97-0924RX. The matter was assigned to the
undersi gned by an Order of Assignnment entered March 6, 1997

The formal hearing on M. Eyer's petition was schedul ed for
Monday, March 31, 1997, by Notice of Hearing entered March 10,
1997. On Friday, March 27, 1997, Respondent fil ed Respondent's
Motion to Dismiss. The notion was not received by Petitioner or
t he undersigned until the comencenent of the formal hearing.

In the notion, Respondent represented that Rule
15A-10. 029(4), Florida Adm nistrative Code, the specific

provi sion being challenged by M. Eyer, had been repeal ed



March 5, 1997. Upon further inquiry, Respondent represented that
it was still using certain fornms which had been adopted by
reference in Rule 15A-10.043, Florida Adm nistrative Code, that
cont ai ned | anguage which had the sane effect as the | anguage of
the rule challenged by M. Eyer. The rule adopting those forns,
however, adopts several forns by reference. Therefore, it was
determ ned that the hearing should be postponed to allow M. Eyer
an opportunity to review the Rul e 15A-10.043, Florida

Adm ni strative Code, to determ ne which fornms he was chal |l engi ng,
and then file an amended petition. M. Eyer was given until
April 10, 1997, to file an anended petition. An Order G anting
Respondent's Motion to Dism ss was entered April 29, 1997.

During the formal hearing on March 31, 1997, it was agreed
that the issue in this case was prinmarily an issue of |aw
Therefore, it was suggested to the parties that they attenpt to
stipulate to any factual issues in order to avoid scheduling
anot her heari ng.

On April 4, 1997, M. Eyer filed an Amended Petition Seeking
Adm ni strative Determnation of Validity of Rule. In this
petition, M. Eyer identified the fornms he was chall enging. The
rul e which adopts those forns by reference was not cited in the
petition, however.

On April 14, 1997, Respondent filed Respondent's Mtion to
Dismss Petitioner's Amended Petition. Respondent argued in the

nmotion that Petitioner had failed to allege facts which would



support a finding that he has standing to institute this matter.
On April 30, 1997, Petitioner's Response to Mdtion to Dismss the
Amended Petition and Request for Hearing was fil ed.

On May 16, 1997, a hearing to consider the notion to dism ss
was conducted by tel ephone. Petitioner's alleged injury in
support of his standing was the denial of an application for a
hardship driver's license. The authority for the denial was the
| anguage of the challenged forns. This alleged injury, however,
was noot. The denial of his application was a deci sion of
Respondent which Petitioner could have appeal ed. Petitioner did
not appeal the denial and, therefore, the Respondent's denial had
becone final. Therefore, even if Petitioner were to be
successful in his rule challenge, the injury he had all eged could
not be renedied. In light of these conclusions, the parties were
informed during the notion hearing that the anmended petition was
di sm ssed. An order granting the notion to dism ss was entered
May 20, 1997.

Counsel for Petitioner represented during the notion hearing
that Petitioner intended to reapply for a hardship driver's
permt in the imediate future. Based upon this representation,
Petitioner was given an opportunity to file a second anended
petition.

During the notion hearing, the parties agreed that the
formal hearing should be reschedul ed for June 16, 1997. The

parties also agreed to attenpt to enter into a stipulation of the



pertinent facts in lieu of a formal hearing.

A Second Notice of Hearing was entered May 21, 1997.

A Second Amended Petition Seeking Adm nistrative
Determ nation of Validity of Rule was filed on May 20, 1997.
Petitioner challenged Rul e 15A-10.043, Florida Adm nistrative
Code, to the extent that the rule sets forth forns, inplenenting
and codi fyi ng Respondent's interpretation of Section
322.271(2)(b), Florida Statutes, that an applicant for hardship
driver's license nust abstain fromthe use of "alcohol"” for a
period of one year prior to obtaining a hardship |icense.

On June 2, 1997, the Florida Association of D.UI. Prograns,
Inc., filed a Petition for Leave to Intervene. The petition was
granted w thout objection at the comencenent of the formal
heari ng.

On June 9, 1997, a Joint Motion for Sunmmary Final O der was
entered by Respondent and Intervenor. Petitioner filed
Petitioner's Cross Mdtion for Summary Final Order at the
commencenent of the formal hearing. Oral argunent in support of
these notions was heard at the formal hearing of this case on
June 16, 1997.

The parties also filed a pleading titled "Sti pul ated Facts"
at the commencenent of the formal hearing. The parties agreed to
the pertinent facts in this case in the Stipul ated Facts.
Attached to the Stipul ated Facts were Exhibits A through E

Those Exhibits are accepted into evidence. The parties also



stipulated to the facts alleged in the Petition for Leave to
| nt ervene.

At the conclusion of the formal hearing, the parties were
given until June 26, 1997, to file proposed final orders.
Respondent and Intervenor filed a Proposed Final Order on
June 26, 1997. Petitioner did not file a proposed final order.

FI NDI NGS OF FACT

1. The following facts, stipulated to by the parties in the
Stipul ated Facts, are hereby accepted:

1. On March 16, 1993, Lee Eyer was convicted
of his second DU within 5 years, and his |license
was suspended for a period of five years (5)
pursuant to section 322.28(2)(a)2, Florida
St at ut es.

2. Under section 322.271(2)(b), Florida
Statutes, a person whose |icense has been
suspended for a period of 5 years or |ess may
seek a reinstatenent of a license for enploynent
pur poses (known as a hardship license). The
statutory | anguage requires that the person
seeking the hardship |license nust "have been drug
free for a least 12 nonths imediately prior to
such rei nst at enent "

3. Pursuant to Lee Eyer's request for a
reinstatenent of driving privileges restricted to
busi ness and enpl oynent purposes (hardship
license), a hearing officer of the [Departnent of
H ghway Safety and Motor Vehicles] conducted an
adm ni strative hearing on January 24, 1997.
(Exhibit A).

4. Pursuant to the direction of the hearing
officer, Lee Eyer went to Bridgeway Center, Inc.
in Ft. Walton Beach, Florida, on February 18,
1997, for the purpose of being evaluated for
adm ssion to its Special Supervision Services
(SSS) Program conpletion of which is required by
the [ Departnment of Hi ghway Safety and Mot or



Vehicles] in order to receive a hardship |icense.

5. As part of the initial screening for the
SSS Program at Bridgeway Center, M. Eyer
conpl eted a questionnaire, HSW Form 72748 (re-
nunbered in 1/97 as Form 77013), on which he
i ndi cated that he consunes al cohol "4/week" and
that he drank a beer on January 22, 1997.
(Exhibit B)

6. At the tine of his initial screening at
Bri dgeway Center, M. Eyer was given DHSW Form
72062 (11/96), which states that an applicant
"[ M ust not have consuned any al cohol or drugs .
. . for 1 year prior to reinstatenent."” (Exhibit
C. Additionally, M. Eyer was given DHSW Form
72747 (re-nunbered in 1/97 as Form 77012), which
states that "[a]n applicant with a revocation of
5 years or |ess nust have not used any drugs for
at |l east the past twelve (12) nonths. Drugs
include alcohol . . . ." (Exhibit D)

7. By letter dated February 19, 1997, M. Eyer
received witten notice that he was denied entry
into the DU SSS Program because of his "reported
| ast use of alcohol on [1/22/97]." The letter
further stated that he nust be "drug/al cohol free
for a mnimum of one year prior to acceptance”
into the SSS Program (Exhibit E)

8. Through section 15A-10.043, Florida
Adm ni strative Code (1997), the [Departnent of
H ghway Safety and Mot or Vehicles] specifically
adopts and incorporates by reference Forns 77012
(formerly nunbered 72747) and 77013 (fornerly
nunbered 72748).

9. On March 3, 1997, Lee Eyer filed a rule
chal I enge petition with the Division of
Adm ni strative Hearings. After a hearing on
March 31, 1997, M. Eyer was given leave to file
an anmended petition, which was filed on April 4,
1997. Pursuant to a hearing on May 16, 1997,
Petitioner was given |leave to file a second
amended petition, which was filed on May 20,
1997, and which alleged that the rul e promul gated
by the [Departnent of H ghway Safety and Mot or
Vehi cl es] was an invalid exercise of del egated
| egi sl ative authority.



10. Shoul d Lee Eyer be successful in his rule
chal  enge, he intends to seek adm ssion into the
SSS Program of fered by Bridgeway Center, Inc., in
Fort Walton Beach, Florida.

2. The follow ng facts, which were contained in the
Petition for Leave to Intervene filed by the Florida Association
of DU I. Prograns, Inc. (hereinafter referred to as "FADP"), and
stipulated to by the parties, are hereby accepted:

: FADP is a not-for-profit Florida
corporation. |Its menbership is conposed entirely
of licensed DU prograns.

11. FADP's primary goal is to enhance the
safety of all Floridians through a strong
statewi de system of DU enforcenent, education
and treatnment. FADP seeks to achieve this goa
by pronoting high standards and uniformty in al
i censed DU prograns throughout the state, and
by pronoting substance abuse safety education
related to drinking, drugs and driving.

12. FADP represents its nenbers by neans of
education, public relations, and participation in
| egislative activities, admnistrative
proceedi ngs, and court litigation.

13. FADP has 24 nenber prograns, all of which
are licensed DU prograns. FADP and its nenbers
w Il be substantially affected by any
interpretation of the rules at issue in this
proceedi ng because FADP and its nenbers are
subject to regulation by the rules, and because
DUl progranms nust apply the challenged rule to
DU offenders on a regul ar basis.

14. Bridgeway Center, Inc., the DU programto
whi ch Petitioner applied and was deni ed adm ssi on
pursuant tot he challenged rule, is a nenber of
FADP

15. The relief sought by FADP in this
proceeding is appropriate for an association to
recei ve on behalf of its nenbers.



3. Pursuant to the Second Amended Petition Seeking
Adm nistrative Determnation of Validity of Rule filed in this
case, M. Eyer has chall enged Rul e 15A-10.043, Florida
Adm ni strative Code, to the extent that it adopts by reference
HSW Forms 77012 (formerly nunbered 72747), 77013 (formerly
nunbered 72748), and 72062 (hereinafter referred to as the
"Chal | enged Rul e").

4. The Challenged Rule is a rule adopted by Respondent, the

Departnent of H ghway Safety and Mt or Vehicle (hereinafter



referred to as the "Departnent”), to inplenent Section
322.271(2)(b), Florida Statutes.

5. In pertinent part, Section 322.271(2)(b), Florida
Statutes, provides that "the Departnent shall require [applicants
for a restricted driver license] to have not driven and to have
been drug free for at least 12 nonths i mediately prior to such
reinstatenent. . . ." In inplenenting this |anguage, the
Departnent has provided the follow ng on HSMW Form 72062,

"Adm nistrative Hearing Requirenments for Revocations" for persons

who have been convicted of a second DU conviction within 5 years
of the first conviction:
2. Must conplete DU school and be enrolled in

DUl Speci al Supervision Services and receive a
favorabl e evaluation fromthat program.

5. Must not have consuned any al cohol or drugs
or driven a notor vehicle for 1 year prior to
rei nst atenent *

*Drugs include al cohol and those so-call ed non-
al coholic beers or wi nes which contain |less than
. 5% of al cohol .

6. HSMW Form 77013 (formerly nunbered 72748) is a
"Screening Fornm' conpleted at the tinme of registration at the DU
Speci al Supervision Services school. In pertinent part, this
form provi des the foll ow ng:

5. How often do you presently consune al cohol,

i ncludi ng the so-called non-al coholic beers or
W nes which contain less that [sic] 0.5% of

10



al cohol ?

7. HSMW Form 77012 (formerly nunbered 72747), an

"Informati on Sheet," is also provided at the tinme of
registration. |In pertinent part, this formprovides the
fol | ow ng:

An applicant with a revocation of 5 years or |ess
must have not used any drugs for at |east the
past twelve (12) nonths. Drugs include al cohol
and those so-call ed non-al coholic beers or w nes
whi ch contain | ess than .5% of al cohol.

8. M. Eyer is challenging the Departnent's interpretation
of the term"drug" as used in Section 322.271(2)(b), Florida

Statutes, to include al cohol

CONCLUSI ON OF LAW

A.  Jurisdiction.

9. The Division of Adm nistrative Hearings has jurisdiction
over the parties to, and the subject matter of, this proceeding.
Section 120.56, Florida Statutes (Supp. 1996).

B. Standing.

10. The evidence in this case proved that M. Eyer is a
"person substantially affected” by the rule which he is
chal l enging in this proceeding.

11. The evidence al so proved that FADP has standing to
intervene in this proceeding. FADP has alleged facts, stipul ated
to by the parties, that support a conclusion that it is

substantially affected by the rule at issue, and that it neets
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the test for standing by an association. See Florida Hone

Bui | ders Association v. Departnment of Labor and Enpl oynent

Security, 412 So. 2d 351 (Fla. 1982).

C. M. Eyer's Challenge.

12. M. Eyer has alleged that the Challenged Rule is an
invalid exercise of delegated legislative authority. In
particular, M. Eyer has contended that the Chall enged Rule
"enl arges, nodifies, or contravenes the specific provisions of
law i npl enented.” Section 120.52(8)(c), Florida Statutes.

13. The law inplenented and interpreted by the Departnent
in the Challenged Rule is Section 322.271(2)(b), Florida
St at ut es:

(b) A person whose |icense has been revoked
for a period of 5 years or less . . . nmay, upon
the expiration of 12 nonths after the date said
revocati on was inposed, petition the departnent
for reinstatenent of his or her driving privilege
on a restricted basis. . . . Reinstatenent of
the driving privilege pursuant to this subsection
shal|l be restricted to business or enpl oynment
purposes only. In addition, the departnent shal
requi re such persons upon reinstatenment to have
not driven and to have been drug free for at
| east 12 nonths i medi ately prior to such
reinstatenent, to be supervised by a DU program
1 censed by the departnent, and to report to the
programat |east three tines a year as required
by the program for the duration of the revocation
period for supervision. . . . [Enphasis added]

14. Pursuant to the Challenged Rule, the Departnent has
interpreted the term"drug" to include al cohol.
15. For the Challenged Rule to withstand chall enge, it nust

be concluded that the it has been promulgated to "inplenent,

12



interpret, or make specific the particular powers and duties
granted by the enabling statute.” Section 120.52(8), Florida
Statutes (Supp. 1996).

D. Legislative Intent.

16. In determ ning whether the Chall enged Rul e enl arges,
nmodi fies, or contravenes Section 322.271(2)(b), Florida Statutes,
or sinply inplenents, interprets, or makes specific the
particul ar powers and duties granted by Section 322.271(2)(b),
Florida Statutes, it nust be determ ned what the Legislature
i ntended when it used the term"drug" in Section 322.271(2)(b),
Fl orida Stat utes.

17. It is the Legislature's intent that controls statutory

construction. St. Petersburg Bank & Trust Co. v. Hamm 414 So.

2d 1071 (Fla. 1982). The starting point in making such a

determ nation is the | anguage of the statute itself. Myo Oinic

Jacksonville v. Departnent of Professional Regul ation, 625 So. 2d

918 (Fla. 1st DCA 1993).

18. \Where the | anguage of a statute is plain and clear, the
| egislative intent nust be determ ned fromthat clear |anguage
itself, and a court, or an agency adopting rules, may not go
beyond or behind the | anguage of the statute in order to give a
different neaning that the clear neaning of the |anguage used.

Kirby Center v. Departnent Labor & Enpl oynent Security, 650 So.

2d 1060 (Fla. 1st DCA 1995).

19. Oher rules of statutory construction which have been

13



considered in this case include the foll ow ng:
a. An admnistrative agency is afforded wi de discretion in
interpreting statutes which it is charged with adm ni stering.

Am sub v. Departnent of Health and Rehabilitative Services, 577

So. 2d 648 (Fla. 1st DCA 1991). An agency's interpretation is,
however, not absol ute; an agency may not, through its
interpretation, disregard established rules of statutory

construction. Departnment of Natural Resources v. Wngfield

Devel opment Co., 581 So. 2d 193 (Fla. 1st DCA 1991); and Pal m

Har bor Special Fire Control District v. Kelly, 500 So. 2d 1382

(Fla. 2d DCA 1987);
b. Statutory |anguage shoul d be accorded its common,

everyday meani ng, where a common, everyday word is used. Janes

Lewws Drywall v. Davis, 627 So. 2d 1302 (Fla. 1st DCA 1993);

c. Statutes should be construed in light of the purpose to

be achi eved by the legislation. Tanpa-H |Ilsborough County

Expressway Authority v. K E Mrris Alignment Services, Inc., 444

So. 2d 926 (Fla. 1983); and

d. \Where the Legislature uses a termin one section of a
statute, but omits it fromanother section of the sane statute,
the omtted word is not to be inplied where it has been excl uded.

Lei sure Resorts, Inc. v. Frank J. Rooney, Inc., 654 So. 2d 911

(Fla. 1995); and N kolits v. N cosia, 682 So. 2d 663 (Fla. 4th

DCA 1996) .

E. The Legislative Intent of Section 322.271(2)(b), Florida

14



St at ut es.

20. The Departnent has argued that the comon, every day
meani ng of the term"drug" includes al cohol. The Departnent
argues that to "interpret the term'drug’ to exclude al cohol is
contrary to the common, everyday neaning of the term'drug.'"

21. M. Eyer attenpted to counter this argunent by
suggesting that caffeine and nicotine are al so commonly accept ed

as constituting "drugs," but surely the Legislature did not
intend to prohibit their use in using the term"drug" in Section
322.271(2)(b), Florida Statutes.

22. Neither argunent is persuasive. The argunent that the
common neaning of the term "drug" includes al cohol ignores the
fact that what the term"drug" may commonly nmean depends on the
context in which it is used. It is true that it is generally
accepted that alcohol is a "drug.” It also true, however, that
when soneone refers to a person as a "drug" user, they are
referring to controlled substances, and not to al cohol. The term
"drug" sinply does not have one, commobn neani ng.

23. The suggestion of M. Eyer that to interpret the term
"drug" as used in Section 322.271(2)(b), Florida Statutes, to
i ncl ude al cohol would require that caffeine and nicotine al so be
i ncl uded ignores the context in which the term"drug" has been
used by the Legislature. In this instance, the Legislature has
decl ared that the use of al cohol and certain controlled

subst ances while operating a notor vehicle will constitute
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grounds for suspending or revoking a persons right to drive.
Chapter 322, Florida Statutes, does not apply to persons who
drive while consum ng caffeine or nicotine. It is only
substances, |ike al cohol and controll ed substances, which may
inpair a persons ability to operate a notor vehicle that were of
concern to the Legislature in enacting Chapter 322, Florida

St at ut es.

24. A consideration of the use of the terns "drug" and
"al cohol " throughout Chapter 322, Florida Statutes, also fails to
give a clear answer to the intent of the Legislature. There are
provisions in Chapter 322, Florida Statutes, where the terns are
used in a manner which supports M. Eyer's interpretation of the
term"drug," and there are provisions in Chapter 322, Florida
Statutes, where the terns are used in a manner which supports the
interpretation of the term"drug" by the Departnent and FADP:

a. Section 322.01, Florida Statutes, provides definitions
of certain terms. The terns "al cohol,"” "controll ed substances,"
and "narcotic drugs" are defined. There is, however, no
definition of the term"drug." This suggests that the
Legi sl ature was aware that the term"drug" may be viewed as
i ncluding "al cohol™ and, therefore, the different types of
"drugs" being dealt with in the |aw (al cohol, controlled
subst ances, and narcotic drugs) are separately defined rather
than attenpting to define only one term "drug;"

b. Section 322.095(1), Florida Statutes, provides, in

16



establishing traffic | aw and "substance abuse"” education prograns
that "[t]he curriculumfor the course nmust provide instruction on
t he physi ol ogi cal and psychol ogi cal consequences of the abuse of

al cohol and ot her drugs, the societal and econom c costs of

al cohol and drug abuse, the effects of al cohol and drug abuse on

the driver of a notor vehicle . . ." This provision supports
M. Eyer. It provides greater support for the Departnent and
FADP

c. Section 322.055, Florida Statutes, provides penalties
for conviction of "certain drug offenses.” This section defines
the "drug offenses" in terns of the use of "controlled
substances,"” and not in terns of alcohol. This provision
supports M. Eyer;

d. Section 322.056, Florida Statutes, provides penalties
for "certain alcohol or drug offenses.”™ This provision supports
M. Eyer; and

e. Section 322.271(2)(c), Florida Statutes, uses the terns
"al cohol -rel ated or drug-related offense.” This provision
supports M. s.

25. Based upon the Legislature's use of the terns "al cohol”
and "drugs" in Chapter 322, Florida Statutes, it is still not
apparent what the Legislature intended by its use of the term
"drug" in Section 322.271(2)(b), Florida Statutes.

26. The statutory |anguage at issue, based upon the

foregoi ng, does not establish the intent of the Legislature. It
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is, therefore, appropriate to consider any avail able |egislative
hi story concerning the termat issue:

a. The | anguage at issue was added to Section 322.271
Florida Statutes, by Chapter 90-102, Laws of Florida.;

b. An earlier version of the legislation, Conmttee
Substitute for Senate Bill 60, used the term "al cohol free"
instead of "drug free"; and

c. During a hearing of the Senate Judiciary-Crim nal
Comm ttee during the 1990 Legi sl ative Session, the sponsor of the
bill, Senator Grardeau, stated that "drug" was being substituted
for the term "al cohol" because "al cohol is a drug."”

27. This legislative history supports the Departnent's
interpretation of Section 322.271(2)(b), Florida Statutes.

28. The nost conpelling support for the Departnent's
interpretation of Section 322.271(2)(b), Florida Statutes, cones
froma consideration of the purpose behind the inclusion of the
prohi bition of "drug" use during the 12-nonth period prior to
reinstatenent of a restricted driver license. Persons who nust
apply for a restricted |license under Section 322.271(2)(b),
Florida Statutes, have had their right to operate a notor vehicle
revoked for a first conviction, or second conviction within a
period of five years after the first conviction, for operating a
nmot or vehicle under the influence of a mnd-altering substance.
The Legi slature has provided for the revocation of the person's

right to operate a notor vehicle because the Legislature believes
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that the mnd-altering substance, whether it be al cohol or sone
other mnd-inpairing drug, has inpaired the person's ability to
safely operate a notor vehicle.

29. Wen an individual has been convicted of operating a
nmot or vehicle under the influence of a mnd-altering substance,
the Legislature has expressed its intent that such person not be
allowed to operate a notor vehicle, even for work purposes,
unl ess the person has refrained fromusing "drugs" during the
past 12 nonths. Cearly, the Legislature has recogni zed that
persons who have operated a notor vehicle while using a m nd-
altering drug other than al cohol should not be allowed to operate
a notor vehicle even for a limted purpose until they refrain
fromsuch use for a year. M. Eyer's position in this case
suggests that the Legislature intended that the sane restriction
shoul d not apply to persons who use one of the mnd-altering
substances for which a person's right to drive can be revoked:
al cohol. To accept this suggested interpretation of Section
322.271(2)(b), Florida Statutes, would lead to an absurd
interpretation.

30. Based upon the foregoing, it is concluded that the
Legi slature intended to prohibit the use of al cohol during the
12-nonths prior to application for a hardship |license when it

used the term"drug"” in Section 322.217(2)(b), Florida Statutes.

19



ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
ORDERED t hat the Second Anended Petition Seeking
Adm ni strative Determnation of Validity of Rule is DI SM SSED
DONE AND ORDERED this 24th day of July, 1997, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTIN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278-9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 24th day of July, 1997.

COPI ES FURNI SHED

Kelly H Buzzett, Esquire
2 Hotz Avenue
Grayton Beach, Florida 32459

El ectra Theodori des, Assistant General Counsel
Enoch J. Whitney, GCeneral Counsel
Depart ment of Hi ghway Safety
and Mot or Vehicl es
Nei | Kirkman Buil di ng
Tal | ahassee, Florida 32399-0500

James W Linn, Esquire

Edwin A Steinneyer, Esquire

LEW S, LONGVAN and WALKER, P. A

125 Sout h Gadsden Street, Suite 300
Tal | ahassee, Florida 32301
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Carrol | Webb, Executive Director
and General Counse

Adm ni strative Procedures Committee

Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

Li z d oud, Chief
Bureau of Adninistrative Code
The Elliott Building
Tal | ahassee, Florida 32399-0250
NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
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